
IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS

SONITPUR:: BISWANATH CHARIALI

G. R. Case No. 220 of 2015

Under section 279/338/304(A) of I.P.C

(Arising out of Gingia PS Case No. 50 of 2015)

State of Assam
–Vs–

• Md. Rabiul Hussain

S/O Md. Mirzat Ali
R/O: No. 2 Adabheti,
P/S:  Sootea
Dist: Sonitpur, Assam

....Accused Person

Present: Smt. Neha Saikia, Judicial Magistrate First Class,        

Biswanath Chariali

Evidence recorded on  : 22.07.2016, 07.09.2016, 06.04.2017,              

05.07.2017

Argument heard on      : 07.02.2018

Judgment delivered on: 20.02.2018

For the State: Sri Golap Hazarika, Asst. Public Prosecutor

For the Accused: Smti. Momi Bhattacharjee, Ld. Advocates

JUDGMENT

• The case of the prosecution in a nutshell is that the informant Sri Bhimbhadur 

Chetry resident of village Borjarani, Monabari Grant under Gingia P.S lodged an 

ejahar before the O.C Gingia P.S stating inter-alia that on 30/04/2015 at about 7 

pm in the evening his elder brother Sri Dalmohan Chetry @ Dalbahadur Chetry 
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and Sri Chandabahadur Tamang while on their way towards home riding a 

motorcycle  bearing no. AS12/L3807 was knock down by a tractor which was 

driven in a negligent way by the driver. Because of that, the brother of the 

informant Sri Dalmohan Chetry @ Dalbahadur Chetry died on the spot and his 

companion Chandra Bahadur Tamang sustained serious injuries and he was 

taken to Borgang Catholic hospital. Hence is the case.

• On receiving the ejahar, O/C Gingia PS, registered the case vide Gingia PS case 

no. 50/2015 dated 03.05.2015 u/s 279/338/304 (A) IPC and forwarded the same 

to the ASI Purneswar Hazarika to complete the investigation.

• The case was being investigated into and after completion of investigation 

Police submitted charge sheet against the accused person, Md Rabiul Hussain 

u/s 279/338/304 (A) IPC. When the case came up for trial, cognizance was taken 

against the said offenses and summons was issued against the accused person.    

• On appearance of the aforesaid accused person, copy of the relevant 

documents were furnished to him and particular of the offenses u/s 279/338/304 

(A) IPC was read over and explained to him to which he pleaded not guilty and 

claimed to be tried. Thereafter, summons were issued to the PW's.  

• POINTS FOR DETERMINATION: Upon the case set up by the prosecution, I 

have framed the following points for determination in order to arrive at a definite 

finding as regards the matter in dispute:

• Whether the accused person, Rabiul Hussain on 30/04/2015 

at about 7 pm drove his vehicle (Truck) in a manner so rash 

and negligent at a public way so as to endanger human life 

and thereby committed an offence under section 279 of IPC, 

as alleged?

• Whether the accused person, Rabiul Hussain on 30/04/2015 

at about 7 pm caused grievous hurt by driving the offending 

truck rashly and negligently as to endanger human life, or the 
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personal safety of others and thereby committed an offence 

under section 338 of IPC, as alleged?  

• Whether the accused person, Rabiul Hussain on 30/04/2015 

at about 7 pm caused death of Dalmohan Chetry @ 

Dalbahadur Chetry by committing an accident by driving the 

said truck rashly or negligently?   

• The prosecution side in order to prove the case against the accused persons 

adduced evidence of nine witness. After closer of the prosecution evidence, 

statement of defense of the accused persons u/s 313 Cr.P.C was recorded, his 

plea was of total denial and he chose not to adduce any evidence from his side.

ARGUMENT

• I have heard the learned Asst. Public Prosecutor and the Learned Counsel for 

the defense. I have also carefully gone through all the evidences adduced and 

have meticulously scrutinized the entire case records.

EVIDENCE FOR THE PROSECUTION SIDE

• In the course of the evidence adduced by the prosecution, PW-1, Sri 

Bhimbahadur Chetry who is the informant of this case had deposed in his 

examination-in-chief that the incident took place on 23.04.2015 at about 6.30 to 

7 pm in the evening and it was his marriage day. On that day his elder brother 

Dalmohan Chetry @ Dalbahadur Chetry was coming from the house of his bride 

riding a motorcycle along with Chandra Bahadur Tamang. On the way from 

Borjarni to Gingia one tractor carrying sand gravel on the PWD road had switch 

on the head light and because of that his brother met with a accident with that 

tractor.  His brother died on spot and the other person sustained serious injuries. 

The ejahar was lodged on next day Ext. 1 is his the ejahar and Ext. 1(1) is his 

signature.
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• In his cross examination, he admitted that he had not seen the incident 

himself neither he visited the place of occurrence on that alleged date. He heard 

about the incident from Ganesh Chetry and Dadhiram. He met Chandra Mohan 

Tamang in the hospital after lodging the ejahar. He admitted that he had not 

stated before police that the tractor had put on one head light at time of the 

incident. Also he admitted that he didn't know because of whose fault the 

incident happen.

• PW 2 Santa Kumar Chetry stated that the deceased Dalmohan Chetry @ 

Dalbahadur Chetry met with an accident on 30.04.2015 at about 7 in the evening 

near Solmari centre. On that day it was the marriage ceremony of the informant 

Bhimbahadur Chetry and his elder brother who was on his way towards home 

met with an accident with tractor carrying sand gravel. The tractor knocked 

down the bike of deceased of Dalmohan Chetry @ Dalbahadur Chetry and the 

tractor had lighted on one head light. Dalmohan Chetry @ Dalbahadur Chetry 

died on spot. He stated he has a shop near the place of occurrence he had seen 

the incident himself. Rupak Dutta, Niladhar Chetry, Ranjan Upadhaya and Bikash 

Chetry were also present on the spot.

• In his cross examination, he stated that he has a stationery shop near the 

place of occurrence and the accident took place towards west side of his shop. 

At the time of incident he was outside of his shop. He denied the fact that he 

stated before police that after hearing hue and cry he came out his shop and 

saw the incident. He also denied the fact that he not stated before police that he 

has a shop in the place of occurrence and he had seen the incident himself.

• PW 3, Bikash Chetry stated that 30/04/2015 at about 7 pm a tractor coming 

from Borjarani to Gingia through PWD road knocked down a bike. As a result the 

rider of bike Dalmohan Chetry @ Dalbahadur Chetry died.

• In his cross examination, he admitted that he came out of his house after 

the hearing noise that took place that day. And also admitted that he doesn't 

know how the incident place.
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• PW 4, Niladhar Chetry, stated in his examination in his chief that on 

30/04/2015 at 7 pm in the evening when he was in his shop near the place of 

incident, he heard a sound and when he reached the spot he saw there a tractor 

and a motorcycle and also a man lying on the road who is dead.

• In his cross examination, he admitted that he doesn't know how the 

incident took place. He reached the place of incident only after the incident took 

place.

• PW 5, Rupak Dutta, stated that 30/04/2015 at 7 pm in the evening a tractor 

coming from Borjarani to Gingia through PWD road by lighting the head light on 

one side. Dalmohan Chetry @ Dalbahadur Chetry was coming from opposite 

direction riding a bike met with an accident with that tractor. He admitted that 

when he reached the place of occurrence he saw Dalmohan Chetry @ 

Dalbahadur Chetry was lying there death on the road and a tractor was also kept 

there standing.  

• In his cross examination, he admitted that he had not seen the incident 

himself he was at Solmari center when the incident took place.

• PW 6, Ranjan Upadhaya, stated that 30/04/2015 at 7 pm in the evening 

after hearing hue and cry he came out of his house and saw a tractor and a bike 

in the place of occurrence, the bike rider Dalmohan Chetry @ Dalbahadur Chetry 

was lying dead on the road. The tractor was kept standing there towards 

Borjarni to Gingia. Later police reach the place of occurrence and he left the 

place.

• In his cross examination, he admitted that he had not seen the incident 

himself he was at his home when the incident took place.

• PW 7, Chandra Bahadur Tamang, stated that 30/04/2015 at 7 pm in the 

evening he along with Dalmohan Chetry @ Dalbahadur Chetry riding a bike 

where going towards Borjarani. When they reach Solmari center they saw a light 

coming from opposite direction. Seeing one light they thought it a bike instead of 
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a tractor. The tractor was in a very high speed. Both the vehicle knock each 

other and he fell down unconscious and sustain injuries on his right and and 

wright. Dalmohan Chetry @ Dalbahadur Chetry who was riding the bike died on 

spot.

• In his cross examination, he admitted that the road they were traveling was 

not in a good condition. It was raining and the place of occurrence was dark. He 

admitted that he doesn't know at what speed the tractor was moving. He denied 

the fact that the tractor had put on the two head light and since they were on 

wrong track, the accident took place. He also denied the fact that since 

Dalmohan Chetry @ Dalbahadur Chetry was riding the bike at a very high speed 

and also rashly, the accident took place.

• PW 8, Dr. J.C Baid, stated that on 01/05/2015 while he was at Behali P.H.C, 

S.D.M.O, he conducted autopsy on the body of Dalmohan Chetry @ Dalbahadur 

Chetry, (Male) aged about 35 years in connection with Gingia PS case G.D No. 

570/15 dated 30/04/2015. On examination, the injuries found were as follows: 

No. 1. Lacerated injury on the left partial region (2inch x ½ inch x fracture 

vertical bone (depressed fracture) bleeding present. No.2. Lacerated injury on 

the right chin of the mandible (1 inch x ¼ inch muscle deep), No. 3. Extensive 

abrasion present on the right forum (5 ½ x 3 inch size), No. 4. Bruise with 

abrasion present in the right upper chest (3 ½ x 3 inch in size). Examination of 

cranium and spinal Canab reveals lacerated injury with depressed fracture on the 

left partial bone as described above. Extramural hemorrhage, brain injured. 

Examination of thorax fractured ribs (second to fifth on the sight side) Ura 

lacerated contained blood in the thoracic cavity. Right lung lacerated & 

congested. Heart was empty in both chambers. Examination of abdomen reveals 

no abnormality in the organs. All the injuries were anti-partem in nature. He 

opined that :- Death was due to shock & hemorrhage as a result of injuries 

sustained. Ext. 2 is the postmortem report. Ext. 2(1) is his seal & signature. Ext. 

2 (2) is the seal & signature of Joint Director of Health Services, Sonitpur, 

Tezpur.
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• In his cross examination, The dead body was identified & accompanied by 

U.B.C No. 573 Biswajit Kardong & Sri Bal Bahadur Karki & Sri Bijoy Sarma. They 

are relatives of the deceased. The injuries which were sustained by the deceased 

could be possible when a person falls from a speeding bike. The injuries 

sustained by the accused is caused due to dashing against a hard surface.

• PW 9, ASI Puneswar Hazarika, stated that on 30/04/2015 he made a GD 

entry vide GDE. no. 570/16 and visited the place of occurrence and saw a tractor 

and a motorcycle was lying face to face after knocking each other. One of the 

bike rider died on the spot and the other sustained grievous injuries. The 

deceased victim was examined and taken to police station and injured victim was 

refereed to catholic hospital for medical treatment. The alleged tractor a motor 

cycle was seized from the place of occurrence and taken to PS and referred for 

MVI inspection. On 1/05/2015 the deceased victim sent to Behali PHC for 

postmortem and the OC registered the case on 3/05/2015 and endorsed him to 

complete the investigation. On the same date he visited the place of occurrence, 

drew the sketch map and also interrogated the witness. On 17/05/2017 the 

documents of the vehicle were seized and the driver of the tractor was also 

interrogated and later he was enlarged on bail. On 30/05/2015 the MVI report of 

the bike was collected and the bike was given custody to the owner. On 

05/06/2015 the medical report of the victim was collected and also the 

postmortem report of the deceases victim was collected and submitted to the IO. 

Ext. 1 is the ejahar given to him by the OC, Ext. 2 is the sketch map and Ext. 2

(1) is his signature in his sketch map, Ext. 3 is the charge sheet and 3(1) is his 

signature in the charge sheet.

• In his cross examination, he admitted that there were trees and one temple 

at the place of occurrence and there were no shop or market. The road where 

the accident took place was not plain. He admitted to have recorded the 

evidence of Bikash Chetry, Shanti Chetry, Niladhar Chetry, Rupak Dutta, Gyan 

Chetry and Ranjan Upadhaya. Nobody was present at the time of occurrence of 

the incident. He denied the fact that it was the fault on the part of the 
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motorcycle because of which the accident took place. 

DISCUSSION DECISION AND REASONS THEREOF

For the sake of convenience all the points for determination                 are 

discussed together.

• Now it is the burden of the prosecution to establish the guilt of the accused 

persons. From the evidence of the prosecution witness, it appears that except 

PW 7, Chandra Bahadur Tamang who is one of the victim of this case, none of 

the other PWs witnessed the incident on that alleged date. PW 1 admitted in his 

cross examination that he heard about the incident from Ganesh Chetry and 

Dadhiram. Also he admitted that he didn't know because of whose fault the 

incident happened.

• Other PW's namely PW 3, 4, 5 and 6 admitted that they went to the place of 

occurrence only after they heard hue and cry, they clearly stated in their cross-

examination that they had not witnessed the incident themselves. They reached 

the place of occurrence and saw a bike and a tractor and a person lying death 

on the road. Mere seeing the entire scene, one cannot say how the incident took 

place and because of whose fault the person died. Moreover to constitute the 

offence of 279 IPC one has to prove that the alleged vehicle was driven in a very 

rash and negligent way so as to cause hurt or death of any person in a public 

way. And sec 338 and sec 304 A IPC shall be attracted only if the vehicle was in 

rash and negligent way driven in a public way by the driver. PW 7, who is the 

prime witness of this case also failed to bring out the guilt of the said accused 

person. He stated that when they reach Solmari center they saw a light coming 

from opposite direction. Seeing one light they thought it a bike instead of a 

tractor. The tractor was in a very high speed. Both the vehicle knock each other 

and he fell down unconscious and sustain injuries on his right hand. He admitted 

in his cross examination, that the road they were traveling was not in a good 

condition. It was raining and the place of occurrence was dark. He admitted that 
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he doesn't know at what speed the tractor was moving. So, this does not prove 

that the tractor was driven in a rash and negligent way so as to attract the 

provision of sec 279 IPC.

• PW 2 stated that at the time of incident he was outside his shop near the place 

of occurrence, but after examining the cross examination of I/O, it is found that 

the I/O clearly admitted that there were trees and one temple at the place of 

occurrence and there were no shop or market. The road where the accident took 

place was not plain. The road was not in good condition. The evidence of all the 

PW's including the M.O and I/O clearly proves that there occurred an accident 

and because of that accident one man died on spot and one was severely injured 

but that itself does not prove that the tractor was responsible for the accident. 

The bike might also had lost its control and both the vehicle knocked each other 

due to which the accident took place as the place was dark and the bike rider 

also thought the tractor to be a bike because of one headone. Hence, there is no 

material on the evidence on record to suggest that the accused persons have 

committed offence punishable u/s 279/338/304A of IPC.

• After examining the evidence on record, it is found that the prosecution has 

failed to implicate the accused persons of any offenses. Hence all the points for 

determination are decided in negative. Accordingly, from the evidence available 

on record, it is found that the prosecution has failed miserably to prove the guilt 

of the accused persons under the alleged offenses beyond reasonable doubt.

ORDER

• Considering the discussions made above, it can be safely presumed that the 

prosecution has failed to bring home the guilt of the accused persons, namely, 

Rabiul Hussain u/s 279/338/304 A of IPC beyond all reasonable doubt. 

Hence, benefit of doubt goes to the accused person and he is acquitted of the 

said charges and set at liberty forthwith.  

• The bail bond shall remain in force for the next six months as per provision of 

9



sec-437-A Cr.P.C.

• The judgment is delivered in the open court, in presence of both the parties. It 

is written on separate sheet, sealed, signed and tagged to the C/R.

Given under my Hand and Seal of this Court on this the 20th day of 
February, 2018

 (Smt. Neha Saikia)
Judicial Magistrate First Class,

 Biswanath Chariali

A-N-N-E-X-U-R-E

• Witnesses for Prosecution

PW 1                 : Sri Bhimbahadur Chetry

PW 2                 :    Sri Santa Kumar Chetry

PW 3                 : Sri Bikash Chetry

PW 4                 : Sri Niladhar Chetry,

PW 5                 : Sri Rupak Dutta,

PW 6                 : Sri Ranjan Upadhaya,

PW 7                 : Sri Chandra Bahadur Tamang,

PW 8                 : Dr. J.C Baid,

PW 9                 : ASI Puneswar Hazarika,

2. Witnesses for Defence  :     NIL

3. Court Witnesses  :     NIL
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4. Prosecution Exhibits      : 

Ext 1      : FIR

Ext 1 (1)      : Signature of the complainant

Ext. 2      : Postmortem report

Ext. 2 (2)      :  Seal & signature of Joint Director of 

Health Services, Sonitpur, Tezpur.

Ext. 3      : Charge sheet 

Ext. 3(1)      : Signature in the charge sheet.

5. Defence Exhibits          :     NIL

6. Material Exhibits           :     NIL

Judicial Magistrate First Class
Biswanath Chariali

11


